














criminal	 charge.	 Limited	 attention	 has	 been	 paid	 to	 the	 potential	 consequences	 of	
criminalisation	through	the	hybrid	DVO	system	in	the	Australian	context.	We	use	Queensland,	
Australia,	 as	 a	 case	 study	 and	 examine	 administrative	 data	 gathered	 through	Queensland	
courts.	We	 show	 that	 a	disproportionate	number	of	Aboriginal	and	Torres	Strait	 Islander	
(ATSI)	people	are	named	on	DVOs,	charged	with	contraventions	of	DVOs	and	significantly	
more	 likely	 than	 non‐Indigenous	 people	 to	 receive	 a	 sentence	 of	 imprisonment	 for	 a	
contravention	of	a	DVO,	compared	to	non‐Indigenous	people.	We	find	that	ATSI	women	are	



























Domestic	 and	 family	 violence	 (DFV)	 is	 an	 issue	 of	 national	 concern	 in	 Australia	 with	
approximately	one	woman	killed	every	week	by	a	current	or	former	intimate	partner	(Cox	2012).	


















through	 the	 hybrid	 DVO	 system	 in	 the	 Australian	 context.	 However,	 Cunneen	 (2010)	 and	









We	 use	 Queensland	 as	 a	 case	 study	 through	 an	 examination	 of	 administrative	 data	 gathered	
through	Queensland	courts.	We	focus	our	attention	on	the	ATSI	and	gender	distributions	among	
DVO	respondents	(those	named	as	perpetrators	on	DVO	applications),	and	those	charged	with,	
and/or	 found	 guilty	 of,	 a	 contravention	 of	 a	 DVO.	 Our	 article	makes	 a	 number	 of	 important	
findings	in	the	Queensland	context.	It	identifies	that	a	disproportionate	number	of	ATSI	people	
are	 named	 on	 DVOs	 (as	 both	 aggrieved	 and	 respondent)	 and	 subsequently	 charged	 with	
contravention	of	a	DVO,	compared	to	non‐Indigenous	people.	Moreover,	our	analysis	shows	not	
only	that	ATSI	women	are	overrepresented	in	these	charges	compared	to	non‐Indigenous	women	
























issued	 in	 Queensland	 include	 a	 standard	 condition	 that	 the	 respondent	 should	 be	 of	 good	
behaviour	and	not	commit	DFV	(s	53	Domestic	and	Family	Violence	Protection	Act	2012	(Qld))	and	
many	DVOs	 include	conditions	 tailored	 to	the	circumstances	of	 the	aggrieved.	Conditions	may	
include	requirements	that	the	respondent	does	not	contact	or	come	within	a	certain	distance	of	
the	aggrieved.	Depending	on	the	conditions	of	the	DVO,	a	contravention	offence	may	be	charged	
in	 a	wide	 range	 of	 circumstances,	 from	 a	 telephone	 call	 or	 visiting	 the	 aggrieved	 to	 physical	
violence	towards	the	aggrieved.		
	
While	 a	 DVO	 is	 a	 civil	 order	 designed	 to	 protect	 the	 applicant	 from	 future	 harm,	 where	 the	
respondent	has	contravened	conditions	of	a	DVO,	this	may	result	in	the	respondent	being	charged	
with	 a	 criminal	 offence	 of	 contravention	 of	 the	 DVO.	 Previous	 research	 has	 identified	 that	
contravention	charges	often	proceed	 in	place	of	substantive	offences	such	as	assault	(Douglas	
2008).	Similar	to	sentencing	for	other	offences,	relevant	considerations	include	prior	convictions	
for	 contraventions,	 the	 impact	 on	 the	 victim	 and	 the	 gravity	 of	 the	 behaviour	 (Australasian	
Institute	of	Judicial	Administration	(AIJA)	2017:	[9.3.1]).	Where	multiple	charges	arising	out	of	














it	 is	 ultimately	 possible	 for	 the	 offender	 to	 be	 imprisoned	 in	 response	 to	 a	 conviction	 for	 a	
contravention	of	 a	DVO.	 Previous	 research	has	 identified	 that	penalties	 for	 contravention	 are	
most	 commonly	 fines	 (Douglas	 2008;	 Sentencing	 Advisory	 Council	 2009:	 [3.37]).	 However,	 a	
significant	 proportion	 of	 contravention	 charges	 do	 result	 in	 a	 penalty	 of	 imprisonment.	 In	 a	
review	 of	 penalties	 imposed	 for	 contraventions	 of	 DVOs	 in	 Victoria,	 16	 per	 cent	 received	 a	
custodial	sentence	(Sentencing	Advisory	Council	2015:	31);	in	New	South	Wales	(NSW),	the	figure	
was	12.4	per	cent	(Trimboli	2015).	In	their	research	in	New	Zealand,	Towns	and	Scott	found	that	
around	 10	 per	 cent	 to	 14	 per	 cent	 of	 those	 convicted	 for	 contraventions	 of	 DVOs	 received	 a	
custodial	sentence	(Towns	and	Scott	2006:	158).	
	
The	 purposes	 of	 sentencing	 include	 retribution,	 deterrence,	 rehabilitation,	 denunciation	 and	
community	protection.3	However,	courts	in	all	jurisdictions	have	emphasised	the	seriousness	of	














over	 time.	 From	 2008	 until	 2012,	 the	 maximum	 penalty	 for	 a	 contravention	 was	 one‐year	
imprisonment	for	a	first	offence	(s80(1)	of	the	Domestic	and	Family	Violence	Protection	Act	1989	
(Qld))	and,	 in	circumstances	where	 there	were	two	or	more	prior	convictions	within	 the	past	
three	 years,	 the	 maximum	 penalty	 was	 two	 years’	 imprisonment.	 In	 September	 2012,	 the	





In	 this	 section,	 we	 present	 ATSI	 and	 gender	 distributions	 for	 individuals	 named	 as	 DVO	
respondents,	as	well	as	those	charged	and	or	found	guilty	of	DVO	contraventions	in	Queensland.	
These	 figures	 are	 drawn	 from	 the	 Queensland	 Wide	 Interlinked	 Courts	 (QWIC)	 system,	 an	
administrative	data	source	containing	the	elementary	information	required	to	process	offenders	




the	 latest	 year	 of	 available	 data,	 2013‐14.	 Since	 it	 is	 not	 possible	 to	 link	 specific	 DVOs	 with	
contraventions,	we	present	results	for	DVOs	and	contraventions	separately.		
	














to	note	 that	evidence	suggests	 that	ATSI	status	 is	generally	under‐reported	 in	criminal	 justice	
statistics	 (Hunter	and	Ayar	2009;	Kennedy,	Howell	 and	Breckell	2009).	 In	 the	QWIC	data,	 the	






charges	 in	court	will	have	had	greater	opportunity	and	perhaps	 incentive	 to	self‐identify	as	 a	
person	of	ATSI	status.	Given	the	greater	weight	of	the	unknown	ATSI	category	in	relation	to	DVO	
applications,	in	the	results	presented	here,	we	maintained	ATSI	status	unknown	in	the	total	for	



















Examining	 the	 order	 outcomes	 associated	 with	 each	 respondent	 showed	 that,	 in	 most	 cases	
(88.7%),	orders	against	respondents	were	granted	rather	than	dismissed	or	withdrawn	(11.3%).	
Orders	against	all	ATSI	 respondents	were	granted	(88.9%)	and	dismissed	 (11.1%)	 in	 roughly	
similar	 proportions;	 however,	 there	 were	 gender	 differences	 in	 these	 figures.	 Orders	 were	






lodged	 DVO	 applications.	 Overall,	 the	 police	 lodged	 the	 application	 for	 a	 majority	 (79%)	 of	
respondents,	 but	 this	 figure	 was	 higher	 among	 ATSI	 respondents	 (90%).	 The	 proportion	 of	
police‐lodged	applications	was	roughly	similar	for	ATSI	women	(90.3%)	and	ATSI	men	(90.2%).		
	
The	 within‐gender	 overrepresentation	 of	 ATSI	 women	 among	 respondents	 whose	 initial	






the	 state	 (Table	 1).	 Overall,	 men	 accounted	 for	 the	 majority	 (86.6%,	 n	 =	 5,967)	 of	 these	
defendants,	while	women	accounted	 for	 about	13.4	per	cent	 (n	=	921).	During	 the	year,	ATSI	
people	comprised	over	one‐third	(34%,	n	=	2,322)	of	all	defendants.	Among	all	contravention	










































(Bartels	 2010;	 Weatherburn	 2015)	 and	 add	 new	 knowledge	 about	 the	 persistent	 and	 high	
overrepresentation	of	ATSI	people	in	the	DVO	system.	Specifically,	it	shows	that	ATSI	people	are	
over‐represented	 at	 each	 stage	 of	 the	 system,	 including	 as	 named	 respondents	 on	 DVO	
applications,	 as	 respondents	 for	whom	DV	orders	 are	 granted,	 and	 as	 respondents	 for	whom	
there	was	 initial	 police	 involvement	 in	 the	 application.	ATSI	 people	 are	 also	 overrepresented	
among	 those	 sentenced	 for	 a	 charge	 of	 contravention	 of	 a	 DVO,	 as	well	 those	who	 receive	 a	














We	 know	 that	 factors	 including	 the	 oppressions	 associated	 with	 race,	 gender,	 class	 and	
geographical	location	combine	to	provide	an	intersectional,	layered	identity	and	social	location	
(Crenshaw	 1990;	 Stubbs	 and	 Tolmie	 2008).	 Recently,	 Crenshaw	 has	 also	 emphasised	 that	
‘intersectional	dynamics	are	not	static,	but	neither	are	they	untethered	from	history,	context,	or	
social	 identity’	 (2012:	 1426).	 While	 there	 are	 several	 overlapping	 and	 intersecting	 accounts	
offered	for	why	ATSI	people,	especially	ATSI	women,	are	overrepresented	in	the	prosecution	of	
criminal	 offences	 and	 in	 imprisonment	 statistics	 generally,	 the	myriad	 of	 interrelated	 factors	
associated	 with	 Australia’s	 history	 of	 colonisation	 frame	 all	 of	 these.	 Colonisation	 strategies	
included	removal	from	land	and	forcible	takings	of	land,	intergenerational	child	removal	and	lack	
of	 recognition	 of	 ATSI	 law	 (Cunneen	 2013:	 377;	 2010:	 26‐32).	 The	 fragmentation	 of	 kinship	
systems	and	breakdown	of	culture,	social	and	economic	marginalisation,	homelessness,	and	drug	
and	alcohol	abuse	have	followed	for	many	ATSI	people	(Gordon,	Hallahan	and	Henry	2002:	54).	
Connell	 (2014)	 points	 to	 the	 relationship	 between	 colonisation	 and	 gendered	 violence.	 She	






women	(Cheers	et	 al.	 2006:	52;	Olsen	and	Lovett	2015:	2;	 Snowball	 and	Weatherburn	2008).	
Notably	hospitalisations	for	non‐fatal	family	violence‐related	assaults	perpetrated	against	ATSI	
women	 in	 2012‐13	 were	 34	 times	 the	 rate	 for	 non‐Indigenous	 women	 (Judicial	 Council	 on	
Cultural	Diversity	2016:	6),	and	ATSI	women	living	in	rural	and	remote	Australian	communities	
experience	DFV,	 especially	physical	 and	 sexual	 violence,	 at	particularly	 high	 rates	 (Australian	

























































policing	 and	 prosecution	 but	 also	 at	 the	 sentencing	 level.	 In	 this	 context,	 we	 argue	 that	 the	

















being	 removed	 (Willis	 2011).	More	 recently,	 the	 Aboriginal	 and	 Torres	 Strait	 Islander	 Social	
Justice	 Commissioner	 has	 supported	 Yeo’s	 comments,	 citing	 anecdotal	 evidence	 that	 ATSI	
women’s	higher	arrest	rates	for	violent	offences	result	from	the	greater	likelihood	of	their	using	
violence	 to	 protect	 themselves	 in	 the	 absence	 of	 what	 they	 perceive	 to	 be	 adequate	 police	
protection	(2002:	29;	Bartels	2010).	Interviews	with	incarcerated	Aboriginal	mothers	in	Western	
Australia	 found	 that	most	of	 the	women	who	used	violence	had	also	been	victims	of	 violence	






recent	 Queensland	 research	 using	 administrative	 and	 police	 data	 for	 185	 complete	 domestic	
violence	 histories	 for	 people	 dealt	 with	 in	 the	 Mount	 Isa	 and	 Cairns	 Magistrates	 courts	
(Nancarrow	2016).	Mount	Isa	is	a	regional	town	of	21,000	people	located	over	1,800	km	from	
Brisbane,	the	capital	city	of	Queensland.	Cairns	is	a	large	coastal	town	of	140,000	people	located	




with	 legal	 and	 justice	 system	 professionals,	 some	 of	 whom	 were	 ATSI	 people,	 suggest	 four	
underlying	 reasons	 for	 ATSI	women’s	 greater	 propensity	 for	 violence	 (2016:	 116‐128).	 First,	














some	study	 interviewees	as	an	explanation	 for	DFV	between	ATSI	people.	Grouped	under	 the	




Researchers	have	also	pointed	 to	practical	 issues	confronting	ATSI	women	 living	 in	 rural	and	
remote	areas	including	potentially	being	less	likely	to	have	access	to	services	(Blagg,	Bluett‐Boyd	















particularly	harsh	 treatment	 from	 the	 criminal	 justice	 system,	 and	Stubbs	and	Tolmie	 (2008)	













in	 cases	 involving	 an	 ATSI	 aggrieved.	 Similarly,	 Nancarrow	 found	 that	 police	 had	 made	 the	
applications	 for	 DVOs	 on	 behalf	 of	 ATSI	 women	 in	 97	 per	 cent	 of	 the	 cases	 she	 examined	
compared	with	79	per	cent	of	cases	involving	non‐ATSI	women	(2016:	111).	She	also	found	that	
applications	were	frequently	made	by	police	on	behalf	of	both	parties	leading,	in	many	cases,	to	










overrepresentation	 in	 orders	 being	 made,	 especially	 where	 applications	 are	 made	 by	 police	
(Douglas	 and	 Fitzgerald	 2013).	 Cunneen	 (2010:	 85)	 found	 that	 DVO	 cases	 involving	 ATSI	
aggrieved	were	more	likely	to	be	uncontested	and	courts	were	more	likely	than	not	to	grant	the	
order—and	more	likely	to	do	so	in	the	absence	of	the	respondent	than	in	cases	involving	non‐









nearly	two	times	more	 likely	 than	others	 to	be	refused	bail.	The	authors	also	noted	that	ATSI	
people	have	much	 longer	criminal	 records	and	are	more	than	twice	as	 likely	 to	have	10	prior	





may	 instead	 reflect	more	 intense	 police	 scrutiny	 of	 ATSI	 people	 (Weatherburn	 and	 Snowball	
2012:	57).	Research	also	points	to	differential	treatment	of	ATSI	people	in	relation	to	the	use	of	
DVO	 contravention	 charges.	 In	 the	DVO	 context	 specifically,	 a	 study	 in	NSW	 found	 that	male,	




Piquero	 (2008:	 59,	 69)	 observes,	 police	 are	 afforded	 a	 high	 level	 of	 discretion	 and	 may	 be	
exercising	 this	 discretion	 differently	 in	 their	 responses	 to	 violence	 involving	 ATSI	 people	





in	 previous	 research	 (Cunneen	 2013).	 Consistent	with	 this	 previous	 research,	 the	QWIC	 data	





offences	 and	 processed	 between	 2009	 to	 2012,	 Jeffries	 and	 Bond	 concluded	 that	 Aboriginal	
‘violent	 offenders	 were	 more	 likely	 to	 be	 sentenced	 to	 prison	 than	 similarly	 situated	 non‐
Indigenous	defendants’	(Jeffries	and	Bond	2015:	466;	Piquero	2008:	65).	Notably,	contravention	
charges	are	usually	heard	in	the	Magistrates	Courts.	Other	research	undertaken	by	Jeffries	and	
Bond	 suggests	 that	 the	 location	 of	 legal	 processing	 of	 charges	 may	 influence	 ATSI	

























and	denounce	DFV	 and	 to	 protect	women	 and	 children	 from	 it	 (AIJA	2017:	 [9.3.1]).	 Previous	




focus	 on	 deterring	 future	 violence	 and	 community	 protection	 reflect	 the	 priority	 aims	 of	




ensuing	 particular	 disadvantage	 in	 sentencing,	 finding	 it	 difficult	 to	 reconcile	 individualised	
justice	 with	 ‘Indigenous	 justice’	 (Anthony,	 Bartels	 and	 Hopkins	 2015).	 The	 High	 Court	 has	
recently	considered	the	disadvantages	that	ATSI	people	disproportionately	experience	and	the	
relevance	 of	 such	 disadvantages	 to	 sentencing	 in	 cases	 involving	 family	 violence.	 In	Munda	 v	






than	 other	 persons	 would	 be	 to	 deny	 Aboriginal	 people	 their	 full	 measure	 of	
human	dignity.	It	would	be	quite	inconsistent	with	the	statement	of	principle	in	
Neal	 to	 act	 upon	 a	 kind	 of	 racial	 stereotyping	which	 diminishes	 the	 dignity	 of	
individual	 offenders	 by	 consigning	 them,	 by	 reason	 of	 their	 race	 and	 place	 of	













Any	 non‐Aboriginal	 who	 has	 suffered	 as	 a	 part	 of	 a	 200‐year	 history	 of	










for	a	proper	consideration	of	 the	history	and	effect	of	 colonisation	 in	sentencing.	His	analysis	
identifies	 that	 all	 ATSI	 people	 have	 experienced	 colonisation	 and	 discrimination.	 Thus,	

































black	 women	 at	 particular	 risk	 of	 criminalisation	 especially	 where	 there	 is	 a	 high	 level	 of	
discretion	involved	in	the	exercise	of	power	(Crenshaw	2012:	1441).	This	analysis	resonates	with	
the	 Australian	 context,	 especially	 in	 the	 context	 of	 the	 DVO	 system.	 ATSI	 women	 are	
disproportionately	represented	in	DVOs,	often	because	the	police	have	taken	out	an	order	on	their	




article,	 some	 have	 suggested	 alternative	 approaches	 that	 might	 help	 to	 address	 the	
overrepresentation	of	ATSI	people	in	criminal	processes.	These	alternative	approaches	include	
the	decolonisation	of	justice	(Blagg	2016)	and,	relatedly,	justice	reinvestment	(Brown	et	al.	2016).	




courts,	 to	 reduce	 magistrates’	 reliance	 on	 ‘perceptual	 shorthands’	 and	 resultant	 negative	
sentencing	discrimination	and	to	provide	a	more	meaningful	sentencing	process	for	ATSI	people	






























sentencing	 factors,	 than	 others.	 Their	 very	 tentative	 finding	 in	 this	 study	 was	 that	 the	 influence	 of	
Indigenous	status	on	sentencing	is	conditioned	by	other	offender	attributes	(Bond	and	Jeffries	2014:	867).		
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